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OPTION AGREEMENT

NEW ZEALAND WRITERS GUILD INC. 

in association with the SCREEN PRODUCERS AND DIRECTORS ASSOCIATION
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DISCLAIMER : This document is generic and intended as a guide only.  Neither the New Zealand Writers Guild nor SPADA shall have any liability to any party using the document.  It is strongly recommended that legal advice be sought in all cases.

THIS AGREEMENT dated this              day of                             , 20    .

PARTIES

1.
__________________________________________ ("the Author")

2.
__________________________________________ ("the Producer")

BACKGROUND

A. The Author has written and/or created the Work.

B. The Producer wishes:

· to obtain an exclusive option over certain specified rights to the Work; and

· if it chooses, to exercise the Option; and

· to be entitled to develop the Work to the extent necessary to enable it to apply to funding bodies for funding of a production version of the Work; and

· to be entitled to so apply to funding bodies.

C. The Author has agreed to grant the Producer such rights subject to the terms and conditions set out in this Agreement.

THE PARTIES AGREE AS FOLLOWS

1. DEFINITIONS and interpretation

1.1 Definitions:  In this Agreement the following terms shall have the meanings specified:

Development Work
means the preparation of such storylines, scenarios, scripts, screenplays, presentations, treatments and other adaptations of the Work as are reasonably necessary in order to produce the Revised Work and may extend to adding, deleting or otherwise altering the title, characters, plots, theme, dialogue, sequences, situations, or storyline of the Work.

Initial Fee
means the fee payable in consideration for the Option as set out in part 2 of the Schedule.

Initial Period
means the period set out in part 3 of the Schedule.

Option
means the sole and exclusive option to acquire the rights in the Work, as set out in the definition of ‘Rights’ contained in the Purchase Agreement, in accordance with the terms and conditions contained in the Purchase Agreement.

Purchase Agreement
means the draft Purchase Agreement between the parties to this Agreement and relating to the Work, a copy of which accompanies this Agreement as Annexure A and which should be read in conjunction with this Agreement.

Purpose
means for the purpose of seeking and/or securing funding for the further development or production of a version of the Work by showing, exhibiting, displaying or otherwise presenting the Revised Work to potential third party investors, funding bodies or the Producer’s professional advisers who may be interested in the production, financing or exploitation of the Work.

Renewal Fee 
means the fee payable in consideration for the renewal of the period of the Option as set out in part 5 of the Schedule.

Renewal Period
means the period set out in part 6 of the Schedule.

Revised Work
means an adaptation of the Work suitable for the Purpose.

Work
means the work written and/or created by the Author and described in part 4 of the Schedule.

Working Day
means a day other than a Saturday or Sunday, or a statutory public holiday in New Zealand.

1.2 Interpretation:  In the interpretation of this Agreement, unless the context otherwise requires:

1.2.1 reference to a party includes that party’s executors, administrators,  successors and permitted assigns;

1.2.2 words in the singular shall include the plural and vice versa;

1.2.3 any obligation not to do anything includes an obligation not to suffer, permit or cause that thing to be done;

1.2.4 headings have been inserted for convenience only and shall not affect the construction of this Agreement;

1.2.5 reference to a statute includes all statutes amending, consolidating or replacing the statute referred to;

1.2.6 references to clauses and schedules shall be construed as references to the same in this Agreement.  

2. Grant of OPTION

2.1 In consideration of payment of the Initial Fee by the Producer to the Author, the Author hereby grants to the Producer the Option.

2.2 The Author permits the Producer to carry out the Development Work to create and use the Revised Work solely for the Purpose.

2.3 If the Author is to be engaged to carry out the Development Work that engagement will be the subject of a separate agreement on terms to be agreed upon by both parties.

2.4 The Producer agrees to destroy or return all but one copy of the Revised Work and all materials relating to the Development Work if it does not exercise the Option or upon the reassignment of rights to the Author pursuant to the terms of the Purchase Agreement.

3. DURATION OF OPTION

3.1 Subject to clause 3.2, the Option shall expire at the end of the Initial Period.

3.2 The Producer may, at its sole discretion, renew the Option to include the Renewal Period, provided that the Producer has notified the Author of its intention to renew the Option in writing prior to the expiry of the Initial Period and included with that notification the Renewal Fee.

3.3 If the Option is renewed pursuant to clause 3.2, the Option shall expire at the end of the Renewal Period.

3.4 Notwithstanding clause 3.3, at the end of the Renewal Period the Author may agree to further extend the duration of the Option upon such terms and for such payment as can be mutually agreed between the parties.

3.5 This Agreement may be terminated before the end of the relevant period under clause 3.1, 3.3 or 3.4 by the Author by notice in writing to the Producer with immediate effect if:

3.5.1 the Producer fails to make any payment required under this Agreement, provided that before issuing a notice terminating this Agreement the Author shall give at least 15 working days notice in writing of the default to the Producer and shall only terminate the Agreement if the default has not been remedied at the end of that 15 working day period; or

3.5.2 the Producer becomes insolvent, or enters into a composition with the Producer’s creditors or proposes to do so, or stops or suspends (or threatens to stop or suspend) payment of any of the Producer’s indebtedness, or ceases or threatens to cease to carry on its business, or a receiver is appointed over any part of the Producer’s assets, or an application or order is made, resolution passed or other step taken by a person for the liquidation of the Producer, or a statutory manager is appointed over the Producer or any step is taken with a view to any such appointment.

3.6 Termination or expiration of this Agreement shall not affect any rights of a party against any other party which accrue up to and including the date of termination or expiration, or any provision of this Agreement which, by its nature, survives termination.

4. EXERCISE OF OPTION

4.1 At any time before:

4.1.1 the Option expires or is extended pursuant to clause 3.4; or

4.1.2 this Agreement is terminated pursuant to clause 3.5, 

the Producer may exercise the Option by notifying the Author in writing and including with that notification:

4.1.3 a copy of the Purchase Agreement; and

4.1.4 any part of the Purchase Fee as specified in the Purchase Agreement that becomes payable at that date.

4.2 If the Option is exercised pursuant to clause 4.1, then from the date on which the Purchase Agreement is signed by both parties:

4.2.1 the Purchase Agreement shall take effect and become binding; and

4.2.2 the rights specified in the Purchase Agreement shall vest in the Producer.

5. EXPIRY of option
5.1 If the Option expires without having been exercised in the relevant period pursuant to clause 3.1, 3.3 or 3.4, or if this Agreement is terminated pursuant to clause 3.5, then:
5.1.1 all rights relating to the Work that have been granted to the Producer pursuant to the Agreement shall revert without cost to the Author; and

5.1.2 the Producer shall immediately cease all use of the Work, the Revised Work, the Development Work and all material relating to them; and

5.1.3 all copies of the Work and all material relating to it (including the Revised Work (if any) and all material relating to the Development Work (if any)) in the possession or control of the Producer shall, at the Author’s sole discretion, either be returned to the Author or destroyed (except as provided for in clause 2.4); and

5.1.4 the Author shall be entitled to request reassignment to the Author of all rights to the Development Work on such terms as can be mutually agreed between the parties; and

5.1.5 neither the Initial Fee, the Renewal Fee, any renewal fee negotiated pursuant to clause 3.4 nor any part thereof shall be refunded by the Author to the Producer, and any amounts owing but not yet paid by the Producer to the Author shall remain owing notwithstanding the expiry of the Option.

6. warranties

6.1 The Author warrants that:

6.1.1 the Work is an original work and to the best of the Author’s knowledge does not infringe the copyright of any other person;

6.1.2 the Author is the sole owner of copyright in the Work and is lawfully entitled to enter into this Agreement;

6.1.3 the Work does not contain any material that is defamatory or that is in breach of confidence;

6.1.4 the Author has not granted any rights in the Work or entered into any agreements that could conflict with or detract from the rights granted pursuant to either this Agreement or the Purchase Agreement;

6.1.5 the Work has not been exploited or produced in the current form previously;

6.1.6 the Author has no knowledge of any litigation pending which could adversely affect the granting of rights to the Work under this Agreement.

6.2 The Author agrees not to enter into any agreement that could involve a conflict with the rights granted to the Producer pursuant to this Agreement without the prior written approval of the Producer.

6.3 The Author indemnifies the Producer against any loss or damage (including legal costs on a solicitor-client basis or any expenses reasonably incurred) arising from any breach by the Author of the provisions of clause 6.1.

6.4 The parties agree to conduct themselves in good faith and to engage in full and frank consultation with each other in all matters relating to this Agreement and any subsequent Purchase Agreement.

7. Confidentiality

7.1 The Producer acknowledges that the Work is the absolute property of the Author, constitutes confidential information and is received by it on that basis.

7.2 The Producer acknowledges that the Work, including all characters and ideas therein, has been disclosed by the Author to the Producer in the strictest confidence and solely for the Purpose.

7.3 Any unauthorised distribution, disclosure or other use of the Work, the Revised Work, or material relating to the Development Work by the Producer other than for the Purpose is strictly prohibited and will constitute a breach of this Agreement.

7.4 The Author will keep confidential all information regarding the Producer’s business, including but not limited to details concerning the script, casting and budget for the proposed production version of the Work.

8. assignment OF RIGHTS BY PRODUCER

8.1 The Producer may not assign the Option without first offering the Author the opportunity to buy back the Option by written notice at an amount to be agreed upon between the parties acting reasonably and in good faith.  The Author and the Producer shall agree the purchase price for the Option, and the Author shall either accept or reject the Purchaser’s offer within 15 working days from the date of receipt by the Author of the Producer’s notice.  

8.2 If the Author chooses not to buy back the Option, or the parties cannot agree on the purchase price for the Option, the Producer may assign the Option but only after having consulted with the Author as to the proposed Assignee of the Option.  For the avoidance of doubt such consultation will not bind the Producer.

8.3 If the Producer assigns the Option it shall be relieved of all liabilities and obligations under this Agreement unless otherwise agreed in writing, provided that the assignee has entered into a covenant to observe, perform, fulfil and keep all and every covenant and condition on the part of the Producer contained in this Agreement and also covenanted not to further assign the Agreement without first securing a similar covenant from the successive assignee.  If no such covenant has been secured by the Producer, then the Producer shall remain primarily liable for all its liabilities and obligations under this Agreement.

9. FURTHER DOCUMENTATION

9.1 Each party agrees to do all things and sign all documents reasonably necessary or appropriate to give full effect to the provisions of this Agreement.

9.2 The Author irrevocably grants the Producer a power of attorney to execute any documents as described in clause 9.1 on behalf of the Author in the event that the Author is unavailable or unwilling to execute any such documents.

9.3 The Producer irrevocably grants the Author a power of attorney to execute any documents as described in clause 9.1 on behalf of the Producer in the event that the Producer is unavailable or unwilling to execute any such documents.

10. Miscellaneous

10.1 The parties acknowledge that in terms of this Agreement the Author is an independent contractor and not an employee or agent of the Producer.

10.2 All notices to be delivered to the other party shall be in writing and shall be delivered by hand or sent by fax or registered post to the recipient’s address as set out in this Agreement or such other address as may be notified in writing in accordance with this clause. A notice shall be deemed to have arrived when delivered or if by fax immediately upon confirmation of receipt of transmission by the sender or if by post within three working days of having been sent.

10.3 All amounts are payable in New Zealand dollars upon receipt of an accurate tax invoice.

10.4 This Agreement constitutes the entire understanding of the parties and replaces any previous agreements or understandings between them in relation to the Work and/or the Option.

10.5 No waiver or variation of this Agreement shall be effective unless in writing and signed by or on behalf of both parties.

10.6 In the event that any part of this Agreement shall be held by a court of competent jurisdiction to be unlawful or otherwise unenforceable, the remainder of this Agreement shall remain in full force and effect to the maximum extent possible.

10.7 Neither party shall be liable for any delay or failure to perform its obligations pursuant to this Agreement and the performance of such a party’s obligations will be suspended if such delay is due to any act, omission or circumstance reasonably outside of the control of the party, including acts of God, strikes, earthquakes, storms, fires, natural disasters, acts of war, terrorism, sabotage and revolution.

10.8 Expressions are to be interpreted in accordance with the New Zealand Copyright Act 1994 where appropriate.

10.9 The laws of New Zealand shall govern this Agreement and the parties agree to submit to the exclusive jurisdiction of the New Zealand courts.

EXECUTED AS A DEED

_____________________________________
___________________________

Signed by the Author
Signed by witness


___________________________


Witness Name


___________________________


Witness Occupation

_____________________________________
___________________________

Signed by or on behalf of the Producer 
Signed by witness

___________________________
___________________________

Name
Witness Name

___________________________
___________________________

Position
Witness Occupation

SCHEDULE

PART 1 - CONTACT DETAILS
The contact details for the parties are as follows:

· Producer:

· Author:

PART 2 - INITIAL FEE

The Initial Fee is a sum of NZ$______ exclusive of GST, payable in one lump sum.

PART 3 - INITIAL PERIOD

The Initial Period extends from the date of this Agreement to:

· ______ months from the date of this Agreement, or

· the ______ day of _______________, 20___.

PART 4 - WORK

The Work is a book / short story / film / television series / treatment / script / or other material  __________________________________________ (specify) with the title __________________________________________.
PART 5 - RENEWAL FEE

The Renewal Fee is a sum of NZ$______ exclusive of GST, payable in one lump sum.

PART 6 - RENEWAL PERIOD

The Renewal Period extends from the date of expiry of the Initial Period to either:

· ______ months from the date of expiry of the Initial Period; or

· the ______ day of _______________, 20___, or

· otherwise extended as mutually agreed in writing between the parties as provided for in clause 3.4. 

ANNEXURE A
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